CONSUMER, TRADER AND TENANCY TRIBUNAL
“GET IT SORTED”
Video Script

SEGMENT 1  0:00:00 - 0:00:47  Introduction

BRETT PARTRIDGE:   Hello, I’m Brett Partridge.  If you’re a consumer, a trader, builder, landlord or a tenant, then you may find yourself in a dispute with someone over a matter relating to a product, a service provided or a residential tenancy agreement. 

Now there is a system that allows you to try and resolve the dispute quickly and inexpensively, and in most cases without a lawyer.

Like you, I’m not sure how this system works. So I’m visiting the Consumer, Trader and Tenancy Tribunal and I’m going to ask them. So that by the end of this video, I will know and so will you, how it works and what you have to do to get the best possible outcome.

SEGMENT 2  0:00:48 - 0:01:25  Consumer, Trader and Tenancy Tribunal 
BRETT:   Okay, so you are the Deputy Registrar.  Tell me, what is the Consumer, Trader and Tenancy Tribunal and what kind of disputes do you often find here?
DEPUTY REGISTRAR: The Consumer, Trader and Tenancy Tribunal has eight Divisions: home building, residential parks, motor vehicles, retirement villages, tenancy, general, strata and community schemes, and commercial.  Examples of the types of disputes we handle are: for instance if you’ve bought a car, a wedding dress or a pair of shoes, or put in a kitchen and something goes wrong; or if you’re a tenant and you want your bond back and the landlord doesn’t give it back; or if you’re a landlord and the tenant stops paying rent and you want your tenant out.

BRETT:   Right.

SEGMENT 3  0:01:26 - 0:04:16  Lodging an Application
BRETT:   how do people who have a problem start this process?

DEPUTY REGISTRAR: Well, before you consider coming to the Consumer, Trader and Tenancy Tribunal, it’s a good idea to talk to the other party and see if you can resolve it with them.  If that doesn’t work, contact the Office of Fair Trading for assistance.

If the matter remains unresolved, then you can come to the Consumer, Trader and Tenancy Tribunal to lodge an application.  
To start the process at the Tribunal it’s necessary to fill out an application form.  You can get an application form at offices of Fair Trading, at the Tribunal Registry Offices, or from the Tribunal’s website.  
Before you complete the application, you should read through it as there’s a lot of helpful information about the Tribunal in it.  Also, there’s a couple of other things you should particularly keep in mind.  
You must name the respondent, who is the person or the company against who you want to bring the action. 

The Tribunal can only make orders against a legal entity.  You may need to do a company search or a business name search with ASIC or the Office of Fair Trading in order to establish the correct name.  

BRETT: SO, What sort of orders can the Tribunal make?
DEPUTY REGISTRAR: If you are going to lodge an application with the Tribunal, then it is up to you to write down the orders that you want the Tribunal to make.  The orders can include, for example:  an order for payment of an amount of money; an order that you do not have to pay an amount of money; an order that a party must do specific work or provide certain services, or an order to fix or replace faulty goods, or deliver or return goods.

You must also fill why you what those orders made.  That’s very important because it’s important the other party understands the application you’re making and can prepare themselves.  You might also want to add further information to the application form. 

Once you have filled in the application form, it is important to double check that you have answered every question.  You are then ready to lodge your application which you can do by posting it to the Tribunal, or you can hand it in at a Fair Trading Centre, one of the Tribunal Registry Offices or at a Local Court.  It is also possible that you can lodge some applications over the internet.  You do have to pay an application fee with all applications to the Tribunal. 
BRETT: Then what happens?

DEPUTY REGISTRAR: Once the Tribunal receives your application, you’re known as the applicant and the other side is known as the respondent.  We will send both parties a Notice of Hearing which will set out the date, the time and the place for you to attend. It will look that that (HOLDS UP NOTICE). Remember that it is a notice to attend.  It is not an invitation to come along if you like. If you don’t attend, orders could be made in your absence.

When parties receive their Notice of Hearing, they should begin to prepare their case.  They should bring along with them all their paperwork, their documents and their evidence in order to prove their claim.  Parties should also allow about three hours, that is, either a morning or an afternoon in order to come along.

SEGMENT 4  0:04:17 - 0:05:47  Attending the Tribunal
BRETT:  OKAY.  SO, what happens when people come to the Tribunal?
DEPUTY REGISTRAR: When people arrive at the Tribunal, they will go through a security check.  They will then have their names marked off a list of cases for that day and that time.  They will then be directed into a hearing room where their case is going to be heard. There can be up to six cases in that room. 

TRIBUNAL MEMBER:  Well, hello everyone and welcome to the Tribunal.  My name is Ms Thane and I am the Tribunal Member who will be hearing your cases this morning.  In a minute, I’m going to ask those people in matters where both sides are here, to leave this hearing room and make their way out to the conciliation rooms which are located just where you came in.  

The first thing I’m going to ask that you do, when you get into the conciliation room, is to show each other every document, photograph or anything else that you have brought along today in support of your claims.  

The second thing I’m going to ask you to do is get talking about the issues in view to reaching some sort of agreement if possible.  I don’t want it to be a stressful experience for anyone, and there will be a Tribunal Member acting as a Conciliator who will help you through that process.  

If you’re not able to reach agreement, you will have to come back into this room and present your case to the Tribunal, and at that time a determination will be made based on the evidence that you present and based on legal principles.  

It may well be that a settlement is the best way to resolve your dispute for a lot of reasons.  That’s entirely a matter for you.  I ask now please, where in matters both parties are here, that you make your way out to the conciliation rooms.  Thank you.

SEGMENT 5  0:05:48 - 0:08:12  Conciliation 
BRETT:  AS A TRIBUNAL CONCILIATOR, WHAT EXACTLY IS YOUR ROLE? 

TRIBUNAL CONCILIATOR: My role as a Tribunal Conciliator is to assist the parties to see possible outcomes and solutions.

When both parties are present, they go into a separate, private conciliation room to attempt to resolve the matter. Conciliation is a private process and anything said to try and settle the matter can’t be used at a hearing, if the matter isn’t resolved between them.

When I go into the conciliation room, I try and help the parties see each other’s point of view and reach an agreement that they can both live with. Now that may include solutions that the Tribunal could not consider if the matter went to a hearing. 

BRETT: SO HOW OFTEN WOULD YOU COME INTO THE CONCILIATION ROOM?

TRIBUNAL CONCILIATOR: A number of times to monitor progress. I may sit down with the parties and discuss settlement offers and solutions to reach an agreement. I may talk to them separately. Sometimes they reach a solution without a conciliator.

 “Builder: Okay.   I will promise that my best men will do the job. Will you withdraw your claim for the refund then? 

Owner: Okay.  So we agree that you will fix up the driveway.  But when will you do it?

Builder: Is two months all right?

Owner: Great.  Let’s write up the agreement.”

BRETT: SO IT CAN BE IN THE INTERESTS OF BOTH PARTIES TO REACH AN AGREEMENT THROUGH CONCILIATION?

TRIBUNAL CONCILIATOR:  Absolutely.  During conciliation the parties are in complete control of the situation and can have an open, frank discussion about the dispute and the best way to resolve it. 

It’s better for the parties to reach an agreement in conciliation because if they don’t, the matter will be taken out of both their hands.  A Tribunal Member will hear it and will make a Tribunal order where there is a winner and a loser. 
So the best way to get the best result from conciliation is to ask both parties to quietly and calmly do six things:  

1. Look at each other’s documents.  Agree to disagree.

2. Suggest business-like solutions to the dispute

3. Make each other settlement offers

4. Negotiate or bargain with each other

5. Be prepared to compromise with each other

6. Make an agreement they can both live with

BRETT: OK.  SO BOTH PARTIES HAVE REACHED AN AGREEMENT – SO WHAT DO THEY DO TO MAKE THAT FORMALISED?

TRIBUNAL CONCILIATOR: Well, if both parties do reach an agreement, they put it in writing and they both sign it.  Then they go a Tribunal Member who makes a binding Tribunal order.
SEGMENT 6  0:08:13 - 0:09:02  Case Study One
TRIBUNAL MEMBER:  I understand that you have been outside and you’ve managed to reach an agreement.  Is that right?

“Builder: Yes.”
TRIBUNAL MEMBER: Can I see the agreement please?
(MEMBER HANDED AGREEMENT) Thank you.

Okay.  Mr Doueihi, you’ve agreed to repair the cracks in the driveway within two months of today’s date.  You both reached this agreement voluntarily?

“Owner:  Yes

Builder: Yes”
TRIBUNAL MEMBER: Okay.  I’ll now turn that agreement into orders of the Tribunal, and the order will require that Mr Douiehi repair the cracks in the driveway within two months from today’s date.  Do you understand that the order will be binding and enforceable under law?
“Builder::  Yes”

TRIBUNAL MEMBER:  Okay, Mr Douiehi.  You will receive orders requiring that you repair the cracks in the driveway within two months from today’s date. 

Congratulations on resolving the matter.  Thank you.
SEGMENT 7  0:09:03 - 0:012:02  Case Study Two 

BRETT:  So what happens if BOTH parties CANNOT come to an agreement?
TRIBUNAL CONCILIATOR: Well, in that case, the Tribunal will hear the matter, listening to the evidence presented by both parties.  In that case, the Tribunal will impose an order on both parties and there will be a winner and loser.

 “Tribunal Member:  I’ll remind you both that you just have taken an oath or affirmation to tell the truth.

Mr Brennan, you’re the applicant in these proceeding so you’ve got the onus of proof.  You’ve brought with you all your evidence, all your photographs, and invoices in support of your various claims.
After you’ve presented your case to me, I’ll give you, Ms Twyford, the opportunity to ask him some questions.  You can then have the opportunity to present your case to me.  

Okay, is everyone clear on that?  Let’s get underway then.

Real Estate Agent:  Look, I’m applying for $5000 in compensation.  That includes the cleaning that had to be done, the paintwork that had to be done, and the vertical blinds that we had to replace.  Here I have the Residential Premises Report that tells you what the property was like when the tenants moved in.  I also have photographs of the property.  Photographs of the cleaning that had to be done, photographs of the paintwork that needed to be done and also photographs of the vertical blinds that we had to replace.  And I have the invoices that indicate the work that we had to do and the cost of it, and it adds up to $5000, and I can let you have a look at those if you like.

Tribunal Member:  Have you shown them to Ms Twyford?

Tenant:  Yes, I’ve seen them.

Member:  Thank you.  Do you have any questions you would like ask Mr Brennan?

Tenant:  Yes.  Mr Brennan, do you agree that I was basically a very good tenant, and lived there for 5 years, without any problems?

Real Estate Agent:  Yes.

Tenant:  The cost of the carpet cleaning was $850.00.  Did you get more than one quote, because that seems like a lot of money?

Real Estate Agent:  They’re the company who do all of our cleaning.  We use them all the time.

Tenant:  Thank you.  I don’t want to ask any more questions.  But I would like to say something.

Member:  Alright.  What would you like to tell me?

Tenant:  I do agree with the condition of the property, but we lived there for 5 years and things get run down after a while. I don’t think I should have to pay for things that needed fixing from normal wear and tear. I know we should have left the place a bit tidier and maybe cleaned the carpets and that, but we were really busy and just didn't get time. I did get a quote to clean the carpets and it was only $120.00 not $850.00 like theirs.  Here it is – Mr Brennan has already seen it.  As for the other things - the repainting and the blinds - they needed to be done anyway, that’s what happens when you live somewhere for 5 years.”
BRETT TO TRIBUNAL CONCILIATOR:  NOW, THIS IS IMPORTANT – RIGHT?

TRIBUNAL CONCILIATOR:   So the parties should bring all their evidence to the Tribunal when they attend on the first occasion.  This may include receipts, invoices, reports, photographs, and statements from relevant witnesses.  If a party wants witnesses to attend in person, the matter may have to be put off to another day. 

BRETT: SO, WHAT’S THE NEXT STEP?
TRIBUNAL CONCILIATOR: After hearing the evidence, the Tribunal Member decides who wins the case and makes a legally enforceable Tribunal order against both parties.  Parties are notified of the order, usually through the mail.

BRETT: Okay, SO WHAT happens if one OF THE PARTIES DON’T SHOW up?

TRIBUNAL CONCILIATOR: This is known as an “ex parte case”.  The Tribunal Member will hear the matter and make an order without the other party being present.  However, to have an order made in their favour, the other party still has to provide evidence to prove their case. 

SEGMENT 8  0:12:03 - 0:13:07  Case Study Three 

 “Member: Is Ms Bee here today?  

Consumer: No. 

Member:  Okay.  She appears to have been sent a Notice to attend the Hearing.  Alright, I’ll consider the matter in her absence.  Mr Emslie, you must satisfy me that I should make an order in your favour.  Do you understand that? (CONSUMER NODS HIS HEAD)
Okay - would you like to take an oath or an affirmation?

Consumer:  I’ll take an affirmation.

Member:  Okay - can you stand please? 
Do you solemnly and sincerely declare and affirm that the evidence you give will be the truth, the whole truth and nothing but the truth?  Please say “I do”.
Consumer:  I do.

Member:  Thank you.  Okay – will you tell me what happened please?  
Consumer: I took these trousers to be dry-cleaned by Ms Bee’s Dry Cleaners. After I got them back I found that they had shrunk.  The legs are now too short - I can’t wear them and I’ll have to pay $600 for a new pair.  Here are the damaged trousers and here is the receipt from the shop where I bought them only six months ago.”

TRIBUNAL CONCILIATOR TO BRETT:  You can see why it’s important to attend the Tribunal if you are sent a Notice. Otherwise the Tribunal may make a decision without hearing your side of the story if you want to contest the dispute.  

SEGMENT 9  0:13:08 - 0:14:36  A Quick Summary 

BRETT: Okay.  So now you know how the Consumer, Trader and Tenancy Tribunal process works.  But remember, before you approach the Tribunal:
· Try and talk to the other party to resolve the matter first.  You can also talk to the other party even after an application has been made.  And an applicant can withdraw an application to the Tribunal if the matter is resolved prior to the date of hearing.

· Make sure you contact the Office of Fair Trading for assistance if you are unsuccessful in resolving the dispute yourself.

· Prior to completing the application form to the Tribunal, you really should read through the information contained in it, as it has a lot of helpful information about the Tribunal.
· When you arrive to the Tribunal, make sure that you have all the evidence you need, and that is reports, receipts and/or photographs.

· At the Tribunal, a Tribunal Conciliator may assist both parties to reach an agreement through conciliation.

· If this is not possible, then a Tribunal Member will hear the matter and then make a decision for them.  If one of the parties does not turn up, then the matter will be resolved in their absence.

For further information, call into any Fair Trading Office, or phone 1300 135 399 or visit the website.   
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